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SUMMARY 
 
 
Discipline is crucial in the provision of quality public service work.  This is because 
most citizens are serviced through the public service work. Adhering to rules and 
orders, exercise of self control and the ability to put needs of others over one’s own 
needs are fundamental aspects of discipline. 
 
Every workplace has its own pieces of legislation that are used as a guide on 
expected conduct as well as a tool to deal with failure to adhere to the outlined 
pieces of legislation governing the conduct in the workplace. 
 
There are institutions in place that deal with the crafting of the pieces of legislation 
which clearly outline the manner in which both the employer and employee should 
conduct themselves as well as rights of both parties as they interact in the 
employment relationship. 
 
The existing pieces of legislation as well as their implementation and relevance in 
this era needs to be closely scrutinised and critique with proposals within the 
prescripts of legislation is necessary as some pieces of legislation seem to be 
conclusive, thereby undermining procedures followed when dealing with cases of 
misconduct.  
 
In any disciplinary process, the sanction should be in line with the process as it has 
unfolded and not be influenced by how a piece of legislation is crafted. 
 
The Public Service Act, Employment of Educators’ Act and the Labour Relations Act 
66 of 1995 are key statutes in dealing with discipline in public education.  
 
Sanctions for misconduct are dependent on the gravity of the misconduct.  In order to 
discipline educators, sections 17 and 18 of the Employment of Educators Act are 
used as guides on processes and procedures to be followed. 
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CHAPTER 1 
DISCIPLINE IN THE PUBLIC SERVICE 
 
 
1.1 INTRODUCTION 
 
Discipline in the public service is important because it ensures that every employee is 
committed to offering quality service.  Discipline in any workplace is regulated by 
pieces of legislation. In the public service, the piece of legislation used is the Public 
Service Act of 1994.  
 
The public service is made up of various state departments which have their own 
pieces of legislation pertaining to disciplinary code, drawn such that they respond to 
sector specific cases.  These pieces of legislation are drawn such that they do not 
contradict the broader legislation governing the public service. 
 
One of the departments in public service is the department of education. Education 
as a sector has employees appointed according to different legislation.  In this 
discussion the focus is going to be on educators who are employed as per the 
Employment of Educators’ Act No 76 of 1998. 
 
The disciplinary aspects in labour and education legislation have gradually shifted, 
from being a punitive approach to one that can be viewed as progressive discipline. 
The employers have adopted a corrective approach in which attempts are made to 
improve the conduct of employees. 
 
The Employment of Educators’ Act 76 of 1998, through being guided by principles of 
the Code of Good Practice as contained in the labour Relations Act 66 of 1995, 
provides detailed guidelines on how to conduct investigations in cases of alleged 
misconduct. 
 
2 
1.2 DEFINITION OF CONCEPTS 
1.2.1 WORKPLACE 
 
According to the Labour Relations Act 66 of 19951 (LRA), it generally defines a 
workplace as the place where the employees of an employer work.  If an employer 
carries on or conducts two or more operations that are independent of one another 
by reason of their size, function or organisation, the place or places where 
employees work in connection with each independent operation, constitutes the 
workplace for that operation: 
 
“(a) in relation to the public service- 
 
(i) for the purpose of collective bargaining and dispute resolution, the 
registered Scope of Public Service Co-ordinating Bargaining Council or a 
bargaining council in a sector in public service as the case may be; or 
(ii) for any other purpose, a national department, provincial administration, 
provincial department or organisational component contemplated in 
section7(2) of the Public Service Act, 1994(promulgated by Proclamation 
103 of 1994), or any other part of the public service that the Minister for 
Public Service and Administration, after consultation with the Public Service 
Co-ordinating Bargaining Council, demarcates as a workplace;” 
 
The above definition implies it is only the national and/or provincial level of a 
department that constitutes a workplace.  The various schools and offices other than 
the mentioned levels do not qualify in the definition of a workplace.  It should be 
noted that Grogan2 has a simpler definition of a workplace as he refers to it as “the 
place or places where the employees of an employer work”.  Though this may seem 
different from the LRA definition, the fundamental issue to be taken into consideration 
is that in education, the employer is the Head of Department at provincial level and 
nationally it is the Director General.  All other senior officials at the other levels are 
merely representatives of the employer. 
 
1.2.2 DISCIPLINE 
 
Discipline means setting rules for people to follow usually in the workplace or in an 
organisation.  Discipline is usually referred to as a quality though it is more like a skill. 
                                                          
1  Labour Relations Act 66 of 1995, s 213. 
2  Grogan Collective Labour Law (2010) 114. 
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The use of sanctions and punishments within a service is a system of discipline 
which results in sanctions.  The right of an employer to maintain and enforce 
discipline in the workplace originates from the common law.  While the Basic 
Conditions of Employment Act3 contains rules regarding the notice periods and notice 
pay, the LRA4 maintains the right of the employer and employee to terminate the 
employment relationship without notice for any cause recognised by law. 
 
According to the Disciplinary Code and Procedures for the Public Service,5 principles 
that inform the Code and Procedure which must inform any decision to discipline an 
employee are- 
 
“2.1  Discipline is a corrective measure and not a punitive one. 
 
 When an act of misconduct has taken place, the sanction given should be such 
that the offender sees it necessary to refrain from doing the same mistake 
without being destroyed by the harshness of a sanction. 
 
2.2  Discipline must be applied in a prompt, fair, consistent and progressive manner. 
 
 In all instances where a sanction is given, consistency and fairness are of 
importance. In all cases of similar nature same sanction should be given 
irrespective of who has committed the misconduct so as to avoid contestation of 
sanctions. 
 
2.3   Discipline is a management function. 
 
 The implementation of disciplinary measures is a responsibility of management. 
When an employee is alleged to have committed misconduct, it is the 
management which has to initiate disciplinary measures. 
 
2.4   A disciplinary code is necessary for the efficient delivery of service and the fair 
treatment of public servants and ensures that employees: 
  
a.  have a fair hearing in a formal or informal setting; 
b.  are  informed timeously of allegations of misconduct made against them; 
c.  receive written reasons for a decision taken; and 
d.  have the right to appeal against any decision. 
 
 In administering discipline, managers should be guided by existing disciplinary 
code and each workplace should have its own code of discipline. 
 
2.5  As far as possible, disciplinary procedures shall take place in the place of work 
and be understandable to all employees. 
 
                                                          
3  Act 75 of 1997. 
4  S 37(6)(b). 
5  Disciplinary Code and Procedures for the Public Service, Clause 2(2.1-2.4). 
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 In order to promote fairness, employees should be made aware of the existence 
of the code of discipline so as to avoid any employee claiming not to know about 
the code once charged of misconduct. 
 
2.6  If an employee commits misconduct that is also a criminal offence, the criminal 
procedure and the disciplinary procedure will continue as separate and different 
proceedings. 
 
 The levels at which these offences are handled are different in that criminal 
courts are the only institutions designated to deal with criminal offence acts while 
workplaces are guided by their codes in handling misconduct other than criminal 
offences. 
 
2.7  Disciplinary proceedings do not replace or seek to imitate court proceedings. 
 
 The ability of employers to deal with misconduct does not extend to criminal 
offences. An employee may be charged by an employer for implications that 
criminal offence has over the daily operations of the employment of the employee 
charged for a criminal offence. Although this may seem like double charging the 
employee for the same offence, it is in essence a necessary procedure as it 
responds to the code of discipline as contained or implied in the employee’s 
contract of employment.” 
 
1.2.3 PUBLIC SERVICE 
 
Public service refers to a service which is provided by government to people living 
within its jurisdiction, either directly through the public sector or through the private 
consultants. 
 
According to the Public Service Act, 1994,6 the public service shall consist of persons 
who are employed – 
 
“(a) in posts on the establishment of departments; and 
(b) additional to the establishments of departments.” 
 
In The Constitution of the Republic of South Africa,7 it is stated that “within public 
administration there is a public service for the Republic, which must function, and be 
structured, in terms of national legislation, and which must loyally execute the lawful 
policies of the government of the day”. 
 
                                                          
6  Public Service Act1994 (Proclamation 103 of 1994), s 8(1). 
7  Act 108 of 1996, s 197(1). 
5 
The LRA8 defines public service as “the national departments, provincial 
administrations, provincial departments and organisational components 
contemplated in section 7(2) of the Public Service Act, 1994, but excluding – 
 
(a) the members of the South African National defence Force; 
(b) the National Intelligence Agency; and 
(c) the South African Secret Service. 
 
In public service, the employer is the state and it has the largest number of 
employees.  The other feature of public service if that its employees are governed by 
different employment acts even though in some instances it is employees of the 
same sector. In the case of the Department of Education, for example, office based 
employees are governed by the Public Service Act while educators are governed by 
the Employment of educators’ Act.  
 
1.3 DISCIPLINE IN PUBLIC SERVICE 
 
Discipline is necessary in public service as it moulds people’s behaviour. It can do 
this in many ways such as causing fear of punishment, offering materialistic rewards 
or by offering opportunities of promotion.  Discipline is a system of rules of conduct or 
method of practice.  If an employee of a department is alleged to have committed 
misconduct in a department by whom he or she was employed previously, the head 
of the new department may institute or continue disciplinary steps against that 
employee. 
 
The head of department of a public service department is responsible for the efficient 
management and administration of his department, including the effective utilisation 
and training of staff, the maintenance of discipline, the promotion of sound labour 
relations and the proper use and care of state property. 
 
The Public Service Act of 19949 gives effect to how discipline can be enforced by 
indicating that, “If notice of a disciplinary hearing was given to an employee, the 
                                                          
8  Labour Relations Act, s 213. 
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relevant executive authority shall not agree to a period of notice of resignation which 
is shorter than the prescribed period of notice of resignation applicable to that 
employee”. 
 
1.4 IMPORTANCE OF DISCIPLINE IN PUBLIC SERVICE 
 
Discipline in the public service is important because those offering it are handling the 
public.  The state is the employer of the majority of citizens in South Africa.  This 
demands that those employed in public service should have discipline of the highest 
order as they constitute the failure or success of the state.  Failure to provide quality 
service by public service employees results in citizens that are not satisfied. Public 
service constitutes the face of government as their employer is the state. 
 
Generally in workplaces, disciplinary codes are policies of the employer but in public 
service the disciplinary code is a collective agreement.  A policy differs from a 
collective agreement.  A policy is a principle or protocol to guide decisions and 
achieve rational outcomes. It is a statement of intent, and is implemented as a 
procedure or protocol.  Broadly policies are instituted to avoid some negative effect 
that has been noticed in an organisation or institution or to seek some positive 
benefit.  The responsibility of drawing up a policy is unilateral as it is done solely by 
the employer and employees are expected to abide by the policy. 
 
Collective agreements on the other hand are defined in the LRA and the Basic 
Conditions of Employment Act (BCEA)10 as a written agreement concerning terms 
and conditions of employment or any other matter of mutual interest concluded 
between one or more registered trade unions on the one hand and on the other 
hand, one or more registered employers’ organisations, or a combination of 
employers and employers’ organisation.  Collective agreements bind not only the 
parties to the agreements, but also their members.  Grogan11 further argues that, 
“employees who are not members of the union parties to collective agreements are 
bound by the agreement if those employees are identified therein”.  A collective 
                                                                                                                                                                                     
9  S 16B(6). 
10  S 213 of the LRA and s 1 of the BCEA. 
11  Grogan Collective Labour Law 127. 
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agreement must be by consent from both parties as it is not the prerogative of the 
employer only.  The LRA12 in expressing the legal effect of a collective agreement 
also indicates that: 
 
“(1) A collective agreement binds – 
 
(a) the parties to the collective agreement; 
(b) each party to the collective agreement and the members of every other 
party to the collective agreement, in so far as the provisions are applicable 
between them; 
(c) the members of a registered trade union and the employers who are 
members of a registered employers’ organisation that are party to the 
collective agreement if the collective agreement  regulates; 
(i) terms and conditions of employment; or 
(ii) the conduct of the employers in relation to their employees or the 
conduct of the employees in relation to their employers.” 
 
While generally the policy on disciplinary codes is sometimes contained in the 
contract of employment, the collective agreement varies any contract of employment 
between an employee and employer who are both bound by the collective 
agreement. 
 
The public service through a collective agreement13 adopted disciplinary code and 
procedures for the public service.  The purpose of the Code and Procedures is to: 
 
(i) support constructive labour relations  in the public service; 
 
(ii) promote mutual respect between employees and between employees and 
employer; 
 
(iii) ensure that managers and employees share a common understanding of 
misconduct and discipline; 
 
(iv) promote acceptable conduct; 
 
(v) provide employees and the employer with a quick and easy reference for the 
application of discipline; 
                                                          
12  S 23. 
13  Resolution No 1 of 2003. 
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(vi) avert and correct unacceptable conduct; and 
 
(vii) prevent arbitrary or discriminatory actions by managers towards employees. 
 
The arguments raised above indicate that the issue of discipline in public service is 
treated slightly different from workplaces in general as it is regulated by a collective 
agreement, a binding document to all parties to the agreement.  The fact that a buy-
in of the disciplinary code by the recognised trade unions in public service is sought 
by the employer, reflects that a breach of the collective agreement can reflect bad on 
the affected party, even if it is its member who breaches any clause of the collective 
agreement.  A collective agreement must be in writing but it need not be signed or 
contained in a single document.  The Labour Court, as cited in Grogan14 “has held, 
for example, that an exchange of letters in which a union ultimately agreed that its 
members would report to a supervisor whom they had accused of racist conduct 
constituted a collective agreement which precluded them from striking in support of a 
demand that the supervisor be ‘removed’.  It is important to note that an agreement 
between a union and an employer may be ratified by the conduct of the union’s 
officials”. 
 
1.5 WHY DOES EDUCATION  HAVE A DIFFERENT DISCIPLINARY CODE 
 
The public service as already indicated is governed through the Public Service Act, 
1994. In terms of application of the Act it is indicated that “subject to the LRA and any 
collective agreement, the determination of any conditions of service for – 
 
(i) employees in general or a particular category in terms of this Act; and 
 
(ii) educators or members of the service in general or for a particular category in 
terms of the laws governing their employment, 
 
shall be made with the concurrence of a committee of Ministers”. 
 
                                                          
14  Grogan Collective Labour Law 124. 
9 
The above assertion allows education as a sector to have its own disciplinary code 
because the terms and conditions of service of educators are regulated by a different 
Act. 
 
A developed and agreed upon tool to implement this Act is Resolution 1 of 2003.  
The scope of Resolution 1 of 200315 is clearly defined as follows:  
 
“The agreement does not apply to the employer and employees covered by a 
disciplinary code and procedure – 
 
(a) concluded in a sectoral council and approved by the PSCBC; or 
(b) contained in legislation or regulations”. 
 
Education is a sector within the public service.  According to the LRA,16 “the Public 
Service Co-ordinating Bargaining Council may, in terms of its constitution and by 
resolution – 
 
(a) Designate a sector of the public service for the establishment of a bargaining 
council;” 
 
The LRA17 further indicates that “a bargaining council established in terms of 
subsection (2) has exclusive jurisdiction in respect of matters that are specific to that 
sector and in respect of which the State as the employer in that sector, has the 
requisite authority to conclude collective agreements and resolve labour disputes”. 
 
Whilst the public service has a disciplinary code which is regulated through a 
collective agreement, education as a sector in the public service went the route of 
enacting its own disciplinary code.  The Public Service Act of 199418 indicates that 
“subject to the provisions of paragraphs (c) and (d), a head of department shall be 
responsible for the efficient management and administration of his or her department, 
including the effective utilisation and training of staff, the maintenance of discipline, 
the promotion of sound labour relations and the proper use and care of State 
property, and he or she shall perform the functions that may be prescribed”.  In order 
                                                          
15  Resolution 1 of 2003, clause 1.2(a-b). 
16  Labour Relations Act 66 of 1995, s 37(1)(a). 
17  Labour Relations Act 66 of 1995, s 37(5). 
18  S 3(b). 
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for this to be implemented, the stipulation of the Public Service Act, which refers to 
various departments, has to be narrowed such that they respond to challenges facing 
education as a sector.  In taking tune from the public service, that of having a 
collective agreement dealing with disciplinary code and procedures, education 
enacted an act which has clauses that deal with issues of discipline. 
 
Educators are employed under their own sector specific act, the Employment of 
Educators’ Employment Act 76 of 1998 (EEA).  The scope of the EEA is clearly 
outlined as, “to provide for the employment of educators by the State, for the 
regulation of the conditions of service, discipline, retirement and discharge of 
educators and for matters connected therewith”.  The EEA regulates the conditions of 
service, discipline, retirement and discharge of educators.  Implications of having the 
disciplinary code enacted in education will be discussed in detail in the next chapter. 
 
1.6 MISCONDUCT 
 
Proper behaviour based on certain moral, ethical and religious norms forms the basis 
of education and should be upheld by educators all the time as they execute their 
duties.  Nyberg19 pointed out that “educators cannot avoid inculcating values through 
their personal words and actions”.  Misconduct generally refers to the employee 
behaviour that breaks rules and breaches the terms of the employment contract and 
/or causes excessive harm to the employer.  It is one of the grounds in law that 
justifies an employer terminating the contract of employment of an employee.  The 
legal basis for misconduct is the same in all cases.  The employee concerned has 
breached a material term of his contract or destroyed the relationship, which justified 
the termination. 
 
The LRA also gives some guidance on handling issues of misconduct.  The Code of 
Good Practice20 deals with some of the key aspects of dismissals for reasons related 
to conduct and capacity.  Central principle in the Code of Good Practice is that 
employers and employees should treat one another with mutual respect.  The 
complementary relationship between an employer and an employee should be such 
                                                          
19  Nyberg Teaching Values in the School (1990) 595. 
20  Schedule 8 of the LRA. 
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that while the employees should be protected from arbitrary action, employers are 
entitled to satisfactory conduct and work performance from their employees.  This 
shows that the relationship between an employer and employee is such that each 
participant should play its role to the maximum in order to sustain the relationship. 
 
Schedule 8 of the LRA outlines the following as issues to be taken into consideration 
in as far as Code of Good Practice is concerned: 
 
(i) FAIR REASONS FOR DISMISSAL 
 
A dismissal is unfair if it is not effected for a fair reason and in accordance with a fair 
procedure, even if it complies with any notice period in a contract of employment or in 
legislation governing employment.  The facts of each case determine whether or not 
a dismissal is fair.  This is supported by the LRA21 which states that: 
 
“(1) Every employee has the right not to be – 
 
(a) Unfairly dismissed; and 
(b) Subjected to unfair labour practice.” 
 
(ii) DISCIPLINARY MEASURES SHORT OF DISMISSAL 
 
There are processes which precede dismissal.  Item 3 of the Code of Good Practice 
provides the following guidelines in connection with disciplinary measures short of 
dismissal: 
 
(1) All employers should adopt disciplinary rules that establish the standard of 
conduct required of their employees.  The form and content of disciplinary rules 
will obviously vary according to the size and nature of the employer’s business. 
In general, a larger business will require a more formal approach to discipline. 
An employer’s rules must create certainty and consistency in the application of 
the discipline.  This requires that the standards of conduct are clear and made 
available to employees in a manner that is easily understood.  Some rules or 
                                                          
21  S 185(a) and (b). 
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standards may be so well established and known that it is not necessary to 
communicate them. 
 
(2) The courts have endorsed the concept of corrective or progressive discipline. 
This approach regards the purpose of discipline as a means for employees to 
know and understand what standards are required of them.  Efforts should be 
made to correct employees’ behaviour through a system of graduated 
disciplinary measures such as counselling and warnings. 
 
(3) Formal procedures do not have to be invoked every time a rule is broken or a 
standard is not met.  Informal advice and correction is the best and most 
effective way for an employer to deal with minor violations of work discipline.  
Repeated misconduct will warrant warnings, which themselves may be graded 
according to degrees of severity.  More serious infringements or repeated 
misconduct may call for a final warning, or other action short of dismissal. 
Dismissal should be reserved for cases of serious misconduct or repeated 
offences.  
 
Schedule 8 of the LRA indicates that all employers should adopt disciplinary codes 
and procedures that promote the standard of conduct required of their employees.  It 
is also important to note that formal procedures do not have to be invoked every time 
a rule is broken or a standard is not met.  The EEA refers to cases of this nature as 
cases delegated to principals as they are of a less serious misconduct nature.  Some 
cases require informal advice and correction as the best and most effective way for 
an employer to deal with minor violations of work discipline.  When an educator, for 
example, operates any money lending scheme for employees for his or her own 
benefit during working hours or from the premises of the educational institution where 
he or she is employed, he is committing an act of misconduct.  This can be 
addressed by the principal informally. 
 
(iii) FAIR PROCEDURE  
 
In order for a disciplinary process to be viewed as fair, the employer should first 
establish whether there are grounds for dismissal by conducting an investigation. 
13 
This process will afford the employee an opportunity to state his case in response to 
the allegations.  The employee should be afforded enough time to prepare the 
responses and to the assistance of a trade union representative or fellow employee.  
The LRA22 makes it clear that the procedural fairness requires a determination 
whether the dismissal was effected in accordance with a fair procedure.  The 
employer has to comply with a disciplinary code but that is not exhaustive of the 
enquiry as the code is just a guideline and should not be elevated to a code which is 
applied rigidly without taking into consideration prevailing circumstances.  
 
There should be correlation between an offence and a penalty in line with the fair 
procedure principle.  The Supreme Court of Appeal in Dube  & Others v Nasionale 
Sweisware (Pty) Ltd23 where the employer deviated from its disciplinary code by 
holding disciplinary enquiries and proceeding to dismiss a number of employees 
whose act of misconduct qualified for a written warning as per its code of discipline,  
did not overrule the deviation citing prevailing circumstances brought about by the 
conduct of the employees justified the deviation. 
 
(iv) DISCIPLINARY RECORDS 
 
Employers should keep records for each employee specifying the nature of any 
disciplinary transgressions, the actions taken by the employer and the reasons for 
the actions. 
 
In the case educators, misconduct refers to a deed or behaviour of an educator not 
complying with expected behaviour and conduct of the profession as outlined in 
sections 17 and 18 of the Employment of Educators Act of 1994.  In terms of section 
17 of EEA, misconduct is a breaking down of trust in the employment relationship. 
 
When misconduct has taken place the LRA24 indicates that a disciplinary action takes 
place with an aim of correcting behaviour and not to punish.  The disciplinary action 
is guided by a disciplinary code in every workplace.  The Code of Good Practice 
                                                          
22  S 188(1)(b). 
23  (1998) 19 ILJ 1033 (SCA). 
24  66 of 1995, Schedule 8. 
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gives some guidelines on the meaning of misconduct.  The Code also encourages 
promotion of corrective and progressive discipline. 
 
The EEA deals with misconduct through sections 17 and 18.  Section 17 of EEA 
deals with serious misconduct and section 18 just deals with misconduct. Section 17 
cases of misconduct are dismissible offences. 
 
In cases of an employee being subjected to a disciplinary process for misconduct, 
that process is concluded by giving out of a sanction by the presiding officer.  If it 
happens that such a sanction is dismissal, there are various aspects to be taken into 
consideration.  Senior Counsel Myburgh25 argues that “given that the determination 
of the fairness of the sanction of dismissal involves a value judgement, it is 
something which reasonable people readily disagree on, with the result that there 
exists the possibility that a fair minded arbitrator may disagree with your assessment 
on justiciable grounds”. 
 
Misconduct in labour law is defined as action whereby an employee disregards the 
rules of the workplace, which may arise from either the express or implied terms of 
the employee’s contract. 
 
The Code of Good Practice acknowledges that not all rules are written.  Some rules 
of conduct may be so well established and known that it is unnecessary for the 
employer to communicate them to the employees.  Some of these rules emanate 
from common law principles.  In common law any employee who breaches the duty 
to act in good faith towards the employer is guilty of misconduct.  Basson et al26 
identifies some of the omissions though the list is not exhaustive as the following: 
 
(i) theft; 
 
(ii) assaulting the employer, a superior or co-employees; 
 
                                                          
25  Myburg SC, LLM Lecture: Determning a sanction for misconduct, Nelson Mandela Metropolitan University, 
20 February 2013. 
26  Basson, Christianson, Dekker, Garbers, Le Roux, Mischke and Strydom Essential Labour Law (2009) 117. 
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(iii) insubordination; 
 
(iv) failure to obey a reasonable and lawful order; 
 
(v) drunkenness, if it affects the employee’s work, or is persistent or results in 
prejudice; 
 
(vi) absence without leave; 
 
(vii) repeated absence; 
 
(viii) misappropriation of company property; 
 
(ix) timekeeping or clock-card offences; and 
 
(x) unfair competition with the employer. 
 
Processes in each sector are guided by the terms of employment of the employees. 
For purposes of this discussion focus will be on education in general and 
employment of educators in particular.  Misconduct in this discussion will focus more 
on contravention of stipulations of section 17 of the EEA. 
16 
CHAPTER 2 
DISCIPLINE IN TERMS OF THE EMPLOYMENT OF EDUCATORS’ 
ACT 
 
 
2.1  NEED TO ENACT DISCIPLINARY MEASURES 
 
Basson et al27 contend that “If an agreed disciplinary code exists in the workplace, 
item 1(2) of the Code of Good Practice stipulates that disciplinary action against 
employees must comply with that disciplinary code and procedure.  However, if the 
disciplinary code is unilaterally introduced by the employer or if no such code exists, 
the Code of Good Practice’s provisions must be taken into account”.  A disciplinary 
code may take the form of a collective agreement between the employer and a trade 
union or unions, or it may be in the form of a unilaterally imposed policy by the 
employer, or it may even be incorporated into employees’ terms and conditions of 
employment.  
 
In performing their duties, educators are generally required to act professionally and 
act particularly, ethically.  Educators, like all public service employees, are subjected 
to certain aspects of law.  The educators are employed as per Employment of 
Educators’ Act28 (EEA).  The roles and responsibilities of educators include among 
other things ensuring a sound educational and general welfare of learners that are in 
their care. 
 
Basson et al29 indicate that “it is generally accepted that the employer has the right to 
maintain and enforce discipline in the workplace .... This right is also inextricably 
linked to the employee’s common law duty to obey all lawful and reasonable 
instructions given by the employer”. 
 
There are some reported incidents regarding educators’ misconduct.  Some forms of 
misconduct have a direct impact on one or more learners when they are drawn into 
                                                          
27  Basson et al Essential Labour Law 114. 
28  Employment of Educators’ Act 76 of 1998. 
29  Basson et al Essential Labour Law 113. 
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immoral, corrupt or fraudulent acts and thus become actively involved in the offence. 
In the line of duty of educators, there are acts that are deemed to constitute 
misconduct.  There are many reports of incidents of disciplinary problems resulting 
into misconduct of educators. In order to address these, disciplinary measures are 
then enacted on any individual who happens to find himself on the wrong side of the 
law. According to EEA,30 misconduct refers to a breakdown in the employment 
relationship and an educator commits misconduct if he or she commits acts as 
outlined in this section. 
 
The EEA31 further indicates that “if it is alleged that an educator committed 
misconduct as contemplated in subsection (1), the employer must institute 
disciplinary proceedings in accordance with the code and procedures contained in 
Schedule 2.  For purposes of this discussion, the focus is going to be on section 17 
of the EEA.  The sanction for any misconduct depends on the gravity of the offence. 
Offences which constitute a serious breach of the trust relationship between the 
employer and employee are more serious than those which do not breach the trust”.  
 
According to Basson et al32 the following aspects could also play a role in 
determining the seriousness of the offence: 
 
(i) Circumstances surrounding the commission of the offence. 
 
(ii) The nature of the work performed by the employee. 
 
(iii) The nature and size of the employer’s workforce. 
 
(iv) The position which the employer occupies in the market place and the profile in 
the market. 
 
(v) The nature of the work and services rendered by the employer. 
 
(vi) The relationship between the employee and the victim. 
                                                          
30  S 18(1)(a)-(ff). 
31  S 18(2). 
32  Basson et al Essential Labour Law 124. 
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(vii) The impact of the misconduct on the workforce as a whole. 
 
 Serious misconduct offences could seriously harm learners and could result in 
educators abusing their position of trust.  Misconduct and serious misconduct result 
in different sanctions. In cases of misconduct, an employee may escape dismissal 
while cases of serious misconduct are dismissible offences. 
 
Section 17 of the EEA33 identifies six forms of serious misconduct which are: 
 
“(1)  An educator must be dismissed if he or she is found guilty of – 
 
(a) Theft, bribery, fraud or an act of corruption in regard to examinations or 
promotional reports; 
(b) Committing an act of sexual assault on a learner, student or other 
employee; 
(c) Having a sexual relationship with a learner of the school where he or she is  
employed; 
(d) Seriously assaulting with the intention to cause grievous bodily harm to, a 
learner, a student or other employee; 
(e) Illegal possession of an intoxicating, illegal or stupefying substance; or 
(f) Causing a learner or a student to perform any of the acts contemplated in 
paragraphs (a) to (e).” 
 
The cases of serious misconduct are not delegated to principals to handle them on 
their own.  The breakdown in the employment relationship is one of the issues to be 
looked at during disciplinary hearings.  The seriousness of the misconduct is the 
determining factor for an appropriate sanction. 
 
The use of the phrase “must be dismissed” is a strong one which can be interpreted 
as the employer being determined to eliminate educators who are found guilty of 
serious misconduct from education institutions.  An employer must institute 
disciplinary proceedings in line with the disciplinary code and procedures if an 
educator commits any of the serious misconduct acts as outlined in section 17 in the 
EEA.  The phrase indicates that there is no discretion, lesser sanction or mitigating 
circumstances that will be considered in the disciplinary process, the educator will be 
dismissed. 
 
                                                          
33  S 17. 
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 Section 17 can be viewed as promoting children’s rights,34 which allude to the fact 
that every child has a right to be protected from maltreatment, neglect, abuse and 
degradation, it infringes the rights of educators.  The fact that the best interests of 
every child are of importance cannot be disputed though. 
 
Anyone found guilty in terms of section 17 of EEA must be dismissed according to 
the assertion of this section.  Dismissal severely affects an employee’s total life.  
Substantive and procedural fairness should be applied at all times when handling 
disciplinary processes so as to ensure an equitable, unbiased and reasonable 
process and outcome.  In the case of Jojo v Member of the Executive Committee for 
Education, Sports and Culture & Others,35 the applicant was employed by the 
Department of Education and later was attached to the Salaries section in Qumbu 
under the Department of Sports, Arts and Culture.  The applicant was charged for 
cancelling stop orders as well as theft or fraud involving redirecting salaries of 
employees to her account.  The applicant was found guilty on all charges and 
dismissal was recommended.  The applicant appealed the sentence.  The court ruled 
that the dismissal of the applicant remained in place.  The court also found it 
impossible to reinstate applicant pending the outcome of the appeal.  The application 
was dismissed with costs. 
 
The manner in which section 17 of EEA is crafted makes it a joke to continue with 
any hearing if the charges are under this section.  The presence of the compelling 
phrase “must be dismissed” even undermines the Constitution which is supreme law.  
The Constitution gives every individual a right to free and fair processes when one is 
charged.  This section eradicates the right of the accused to get a lesser sanction 
and even mitigating factors as the sanction is predetermined for every case of 
misconduct under section 17 of EEA. 
 
In most cases the greater part of any section 17 of EEA hearing is spent on arguing 
whether the offence is a  section 17 or 18 misconduct because representatives of 
those charged know that if it is section 17 offence, then no lesser sanction can be 
expected should one be found guilty. 
                                                          
34  S 28. 
35  (2001) JOL 9138. 
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The phrasing of this clause is of interest in that: 
 
(i) It is the only clause with the compelling phrase “must” in all agreements signed 
in any bargaining council. 
 
(ii) It impacts negatively on the educators charged and it then makes one wonder 
why the unions consented to what now appears to be harshly dealing with their 
members. 
 
(iii) This section predetermines the fate of an offender and if a mistake is made by 
using this section where it is inappropriate, the future of educators is at stake. 
 
2.2  DISCIPLINARY MEASURES IN PUBLIC EDUCATION 
 
A disciplinary measure may be a reprimand, suspension or dismissal depending on 
the gravity of the misconduct. In the case of misconduct committed by educators, the 
principal of a school is entrusted with a responsibility to handle cases of misconduct 
of educators but cases of serious misconduct are beyond his scope and when it is 
the principal which is at fault his immediate supervisor should handle the 
misconduct.36  When an educator is charged for misconduct, there are clear 
processes to be followed.  These cases may be resolved at the stage of a grievance 
at school level or graduate to the next level if not resolved.  Grievances are handled 
at school level but when unresolved may be referred to dispute resolution levels. 
When educators are charged by the employer, cases are usually referred to the 
Education Labour Relations Council for conciliation and/or arbitration. 
 
Disciplinary measures in education are guided by clear processes and procedures. If 
an educator has committed a misconduct deemed to be serious, he is charged under 
section 17 of the EEA and the employer should initiate a disciplinary process. 
Serious misconduct is an offence that could seriously harm learners and that could 
cause the educator to abuse his position of trust.  Schedule 237 indicates that: 
                                                          
36  Education Laws Amendment Act 53 of 2000, s 4(1)(a). 
37  Art 4(1). 
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“(1)(a)  The employer must delegate the function to deal with misconduct referred 
to in subitems (2) – (6) to – 
 
(i) The head of the institution or office where the educator is employed ; 
or 
(ii) The immediate superior of the educator where the educator 
concerned is that the employer must appoint a representative who 
should possibly be the manager for the employee, to initiate the 
enquiry. The following processes should unfold as outlined in EEA.38 
 
Notice of Enquiry 
 
(1) The educator  must be given written notice at least five working days before the 
date of the hearing; 
 
(2) The written notice of the disciplinary hearing must be given in accordance with 
form C as attached in Schedule 2 and must contain –  
 
(a) A description of the allegations of misconduct and the main evidence on 
which the employer will rely; 
(b) Details of the time, place and venue of the hearing; 
(c) When delivered by registered post, the date on which the letter was 
received by the educator indicated by the post office; 
(d) Information on the rights of the educator to representation by a fellow 
educator or a trade union representative; 
(e) Information on the rights of the educator to representation by a legal 
representative, if the presiding officer so directs; and 
(f) Information on the right of the educator to call witnesses at the hearing. 
 
(3) (a)  The educator must acknowledge receipt of the notice by signing a copy of 
the notice. 
 
(b) If the educator refuses to sign for the receipt of the notice, it must be given 
to the educator in the presence of a fellow educator, who must sign in 
confirmation that the notice was conveyed to the educator. 
 
Precautionary suspension 
 
Suspension as part of disciplinary procedures may be used for two purposes: 
 
(i) As a procedural step to ensure the orderly and proper constitution of the 
education of learners. This is only to be utilised in urgent cases to ensure a 
proper, unhindered investigation of the allegations, or to physically protect 
learners, fellow educators or the alleged transgressor personally. 
(ii) As a disciplinary sanction after a proper hearing, without pay for a period not 
exceeding three months 
 In the case of serious misconduct in terms of section 17 of EEA, the 
employer may suspend the educator. 
 A suspension of this nature is a precautionary measure that does not 
constitute a judgement and must be on full pay for a maximum period of 
three months; 
                                                          
38  Schedule 2, s 5. 
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 If the educator is suspended or transferred, the employer must do 
everything possible to conclude a disciplinary hearing within one month of 
the suspension or transfer. 
 
Conducting of disciplinary hearing 
 
 The disciplinary hearing must be held within ten working days after the notice is 
delivered to the educator. 
 The employer appoints the presiding officer. 
 If the educator wants to be represented at the hearing by a fellow educator or a 
representative of a trade union, such a request should be granted 
 If the presiding officer deems it necessary, an interpreter must assist at the 
hearing. 
 Legal representation may be allowed to represent the employee but that should 
be granted by the presiding officer. 
 The hearing may proceed in the absence of the educator if reasons given for the 
absence are not convincing to the presiding officer. 
 The presiding officer should keep records of the proceedings including electronic 
recording of the proceedings.  
 Evidence should be led by the employer representative when an employee is 
charged.” 
 
The principles contained in Schedule 239 provide the following guidelines: 
 
“(a) Whether or not the accused employee contravened a rule or standard regulating 
conduct in, or of relevance to the workplace; and 
 
(b) If the rule or standard was contravened, whether or not – 
 
(i) The rule was a valid or reasonable rule or standard; 
(ii) The accused employee was aware, or could reasonably be expected to 
have been aware, of the rule or standard; 
(iii) The employer has consistently applied the rule or standard; 
(iv) Dismissal was an appropriate sanction for the contravention of the rule or 
standard.” 
 
Cases of serious misconduct of educators among other things involve allegations of 
sexual harassment of learners as well as administering of corporal punishment on 
learners. In order to narrow the focus on serious misconduct discussion, this study is 
going to focus on sexual harassment and assault cases.  
 
In the arguments to be raised here, areas of focus will be: 
 
 
                                                          
39  Disciplinary Code and Procedures for Educators. 
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(i) Substantive fairness: 
 
In order to determine the fairness of dismissal, one should consider the following: 
 
 Whether or not the employee contravened a rule or standard regulating conduct 
in, or of relevance to the workplace. 
 In order to satisfy this requirement, it should be established whether or not the 
rule existed and also if the rule existed, whether or not the employee 
contravened it. 
 
 If a rule or standard was contravened whether or not the rule was valid or 
reasonable. 
 A rule will be valid or reasonable if it is lawful and can be justified with reference 
to the needs and circumstances of the business. 
 
 The employee’s knowledge of the rule 
 The employee should only be penalised for actions or omissions which the 
employee knew at the time of committing the misconduct and were acceptable. 
 
 The rule has been consistently applied by the employer. 
 An employer must as far as possible treat employees who have committed the 
same or similar offences, the same. 
 
 Dismissal was an appropriate sanction for the misconduct. 
 
The following factors should guide the sanction: 
 
(i) the gravity of the misconduct. 
(ii) The circumstances of the infringement itself. 
(iii) The nature of the employee’s job. 
(iv) The employee’s circumstances. 
(v) Whether other employees have been dismissed for the same offence. 
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(ii) Procedural fairness: 
 
Elements of procedural fairness are: 
 
 Investigation so as to determine whether there are grounds for dismissal. 
 
 Notice of the charge and the investigation so as to alert the employee of the 
actual charge. 
 
 The employee should be given reasonable time to prepare for the hearing. 
 
 Employee may be assisted in preparing for the case. 
 
(iii) Appropriateness of the sanction: 
 
In the case of S Mazibuko v Department of Education,40 the matter related to an 
allegation that Mr S Mazibuko, who was employed as a principal was alleged to have 
committed an act of sexual assault on a girl learner of Kgomoco Primary School, 
where he was employed.  Issues that were placed in dispute in this case were:  
 
(i) Procedural Fairness: The Chairperson of the disciplinary hearing allowed 
hearsay evidence despite the Applicant’s objection thereto. 
 
(ii) Substantive Fairness: The Applicant disputed that he had any physical contact 
with the Complainant and that he sexually assaulted her. 
 
The arbitrator argued that section 17(1) of EEA stated that dismissal is the 
mandatory sanction for the offence the applicant has been found guilty of.  The 
dismissal of Mr S Mazibuko was found to be for a fair reason related to his conduct, 
and that the dismissal was effected in accordance with a fair procedure and was not 
entitled to any relief.  This new finding was based on establishment by the arbitrator 
that the following requirements were satisfied: 
                                                          
40  PSES 75 – 13/13GP. 
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(i) Was a rule or standard regulating conduct in, or of relevance to, the 
workplace contravened? 
 
 Mr Mazibuko did not dispute that the sexual assault of a learner by fondling her 
breasts, kissing her and / or stroking her buttocks constitutes misconduct. He 
just denied committing such misconduct. 
 
 Evidence brought before the arbitrator indicated that Mr Mazibuko had 
committed the misconduct, and that responds to the contravention of the rule. 
 
(ii) Was the rule a valid or reasonable rule? 
 
 The arbitrator concluded that it is reasonable to expect educators to refrain from 
sexual assault on learners and there also existed pieces of legislation to that 
effect. 
 
(iii) Was the accused employee aware, or could he reasonably be expected to 
have been aware of the rule? 
 
 The applicant did not dispute knowledge of the rule. Furthermore the rule is 
contained in the Disciplinary Code of Conduct of the employer as well as the 
EEA. 
 
(iv) Has the rule been consistently applied by the employer? 
 
 No evidence was forwarded indicating inconsistency or arbitrary action by the 
employer as well as indication that the employer’s standards differ materially 
from those applied by other employers. 
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(v) Was dismissal an appropriate sanction for the contravention of the rule? 
 
 The arbitrator argued that the gravity of the offence Mr Mazibuko was found 
guilty of justifies the sanction given. 
 
In another case of Mr MEV Letshaba v Gauteng Department of Education,41 in which 
it was alleged that Mr Letshaba conducted himself in an improper, disgraceful or 
unacceptable manner in that he proposed love to a Grade 9C learner at New 
Ratanda Secondary School. He was charged under section 18(1)(q) of the EEA.  
Another allegation was that he made comments of sexual nature to the Grade 9C 
learner by saying to her that she has a well built body and that he had sexual desires 
for her.  He was charged under section 18(1)(q) of the EEA.  The applicant was of 
the view that his dismissal was unfair on both substantive as well as procedural 
grounds. In relation to substance he elucidated that he did not breach any rule, 
especially in relation to the allegations that he acted in a manner that is unbecoming 
or disgraceful, and further that the respondent applied the rule inconsistently. In 
proving the inconsistency he referred to Mr Mashao who faced the exact same 
allegation he was facing, but was not dismissed.  In terms of the procedural fairness, 
the applicant contended that the Chairperson relied on hearsay evidence in 
evaluating the evidence before him. 
 
The arbitrator found that there was no evidence that Mr Mashoa committed an 
offence similar to the one of Mr Leshaba hence it was not possible to conclude there 
was inconsistent application of the rule.  
 
The arbitrator found Mr Letshaba guilty on both allegations and he imposed a 
sanction of dismissal.  He appealed the finding and sanction but his appeal was 
dismissed.  Mr Letshaba was challenging his dismissal on the basis of substantive 
and procedural fairness.  
 
In the first reported case of sexual harassment in South Africa, the Industrial Court 
upheld the dismissal of a senior executive for his amorous habits, holding that sexual 
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harassment is a serious matter requiring the attention of employer as it violates the 
victim’s integrity. 
 
The sanction given to Mr Letshaba is consistent with one given to a bus driver who 
was making unwanted sexual advances to passengers.42  The actions of Mr 
Letshaba are clearly defined in The Code of Good Practice on Sexual Harassment43 
as it gives examples of conduct that may amount to sexual harassment as the 
following: 
 
(i) They can be physical contact; 
 
(ii) Verbal forms such as innuendos, suggestions, hints and comments with sexual 
undertones; 
 
(iii) Sex related jokes or unwelcome graphic comments made in their presence or 
directed at them; 
 
(iv) Inappropriate inquiries about a person’s sex life; 
 
(v) Unwelcome gestures; 
 
(vi) Indecent exposure and the unwelcome display of sexually explicit pictures and 
objects. 
 
When the above is taken into consideration, it then makes it clear that there is a 
certain expectation on how Mr Letshaba was expected to conduct himself towards a 
learner.  One other thing which is of importance is that educators are acting as 
parents to every learner as they are in charge of the welfare of learners who are sent 
to school by their parents. 
 
                                                          
42  SATAWU obo Hassiem v Autonet(a division of Transnet) (1999) 10 BALR 1256 (IMSSA). 
43  Item 4. 
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In the case of Mr MM Segolela v Limpopo Department of Education,44 Mr Segolela 
was dismissed after being found guilty of assaulting a learner. Issues under dispute 
were: 
 
(i) Substantive Fairness: Dismissal was unfair in that it was inconsistent with 
similar matters and the sanction was too harsh.  The applicant did not dispute 
that he committed the misconduct. 
 
(ii) Procedural Fairness: The sanction was not imposed by the Chairperson of the 
disciplinary hearing, but rather by the HOD.  This was contrary to the Act. 
 
The arbitrator found that the dismissal of Mr Segolela was for a fair reason related to 
his conduct and it was also substantively and procedurally fair and further that he 
was not entitled to any relief.  According to Grogan,45 the offence of assault in the 
workplace has three elements: the commission of the prohibited conduct itself, 
knowledge of wrongfulness (or fault) and unlawfulness.  
 
In the case of NAPTOSA obo of Nortje v Head of Department, Gauteng Department 
of Education, Mr Nortje faced allegations of assaulting a grade 9 learner of General 
Smuts High school with a hammer on her face.  Mr Nortje was charged with 
misconduct in terms of section 18(1)(r) of the EEA.  He was given a final written 
warning and a fine of one month’s salary payable over a period of 3 months.  The 
employer appealed against the sanction.  The MEC then changed the sanction to 
dismissal. 
 
In determining the appropriateness of the dismissal, the arbitrator drew lessons from 
the Constitutional Court in Sidumo v Rustenburg Platinum Mines Ltd,46 as well as the 
CCMA Guidelines on Misconduct Arbitrations.  The arbitrator was convinced that the 
trust relationship and employment relationship was neither destroyed nor irreparably 
harmed.  Nothing would have made continued employment intolerable.  In this 
instance the arbitrator’s view was that corrective discipline would have been more 
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45  Grogran Dismissal (2010) 182. 
46  (2007) 28 ILJ 2405 (CC). 
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appropriate.  The dismissal was found to be accordingly substantively unfair.  The 
arbitrator ruled that the applicant should be returned to his job. 
 
In the employment context, factors that should be considered before imposing a 
sanction on an employee for a proven assault include the circumstances in which the 
assault took place, the degree of force used or the gravity of the threat, the 
relationship between the employee and the complainant and the effect of the assault 
on interpersonal relations and the business of the employer. 
The CCMA guidelines outline the following as requirements for ordering re-
instatement: 
 
Arbitrators must specify in an award: 
 
1. the date from which reinstatement is effective. 
2. the date on which the employee must report for work with the employer. 
3. the date by or on which the employer must pay any amount of back pay for the 
period between the dismissal and the employee returning to work. The arbitrator 
should specify the amount of back pay that must be paid to the employee and 
not merely order the employer to pay a certain number of months’ remuneration 
as back pay. 
 
Although assault is generally accepted as a valid ground to dismiss the assailant, in 
this case it was proven through evidence brought in front of the arbitrator that the 
incident was an unintentional act as the hammer slipped from the hand of Mr Nortje.  
Grogan47 advances an argument that “it is legally impossible for assault to be 
committed unintentionally, even if the complainant was injured as a result of the 
employee’s negligence”. This assertion then contradicts the final ruling in this case. 
On the other hand Grogan’s assertion attaches an element of guilty irrespective of 
arguments raised in explaining the matter. Grogan’s argument seems to be almost 
similar to the section 17 of EEA content. The common factor is deemed dismissal in 
both arguments.  
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2.3  FINES AND PRECAUTIONARY TRANSFERS 
 
Grogan48 indicates that “the decision by the presiding officer should be made in two   
stages; first, the guilt of the accused must be determined on the evidence, without 
reference to the employee’s disciplinary record”. This assertion assists the accused 
because if a similar offence was committed by the accused, it does not automatically 
mean he will do it again or he is guilty.  The Code of Good Practice does not 
contemplate a right to legal representation at disciplinary enquiries.  According to 
Van Niekerk and Linstrom,49 “formal procedures do not have to be invoked every 
time a rule is broken or a standard is not met. Informal advice and correction is best 
and most efficient way for an employer to deal with minor violations of work rules”. 
  
Discipline is aimed at assisting the employees in seeing that there are standards 
required of them. 
 
Item 3(3) of the Code of Good Practice sets out other practical implications of a 
system of corrective or progressive discipline as being the following though the list is 
not exhaustive: 
 
(i) formal disciplinary procedures do not have to be invoked every time a rule is 
broken. 
 
(ii) informal advice and correction might be a better way to deal with minor 
violations of work discipline. 
 
(iii) the employer may suspend the employee without pay. 
 
(iv) the employee may be transferred. 
 
Grogan50  further states that one of the factors that one should be taken into account 
in order to determine whether a sanction would be justified would be the gravity of 
the misconduct and whether the lenience of the sanction imposed at the first hearing 
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has induced a sense of shock.  Section 17(1) of the EEA indicates that an educator 
must be dismissed if he or she is found guilty of serious misconduct.  The use of the 
compelling word, “must”, makes it a bit difficult for any argument to be raised against 
dismissal for section 17 misconduct cases.  The compelling word is contrary to what 
is contained in section 23 of the Constitution, which gives everyone the right to fair 
labour practices.  This section implies that failure to prove innocence in a misconduct 
of section 17 charge, is automatically leading to dismissal. 
 
The CCMA Guidelines51 clearly outline that: 
 
95.  There are two enquiries involved in assessing the gravity of the contravention. 
The first concerns any sanction prescribed by the employer for the misconduct. 
The second concerns any aggravating factors that may make the contravention 
more serious, or mitigating factors that may make it less serious. The first is an 
enquiry into the sanction as a response to the contravention of the rule, and the 
second is one into the circumstances of that contravention. 
 
97.  Because the Code of Good Practice: Dismissal promotes progressive discipline, 
it distinguishes between single act of misconduct that may justify the sanction of 
dismissal and those that may do so cumulatively. The Code identifies gross 
dishonesty, wilful damage to property, endangering the safety of others, assault 
and gross insubordination as examples of what may constitute serious 
misconduct that may justify dismissal as a result of a single contravention. The 
courts have also identified gross negligence and sexual or racial harassment as 
serious misconduct.”  
 
The EEA52 indicates that, “if after having followed the procedure contemplated in  
subsection 2, a finding is made that the educator committed misconduct as 
contemplated in subsection 1, the employer may, in accordance with the disciplinary 
code and procedures contained in schedule 2, impose a sanction of – 
 
(a) Counselling; 
(b) A verbal warning; 
(c) A written warning; 
(d) A final warning; 
(e) A fine not exceeding one month salary; 
(f) Suspension without pay for a period not exceeding three months; 
(g) Demotion 
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(h) A combination of the sanctions referred to in paragraphs (a) to (f); or 
(i) Dismissal, if the nature or extent of the misconduct warrants a dismissal”. 
 
Dismissal is usually regarded as the last option though the gravity of the misconduct 
also plays a role.  Any inquiry concerning procedural fairness of a dismissal should 
be guided by what is contained in the employer’s disciplinary code. 
 
In the case of the MEC for Education of KwaZulu Natal v The Education Labour 
Relations Council and Others53 the case was about an allegation against Mr Tshazi 
that he forced a learner, Anele Luswazi to have sex with him and he was found not 
guilty.  The MEC for Education was applying for reviewal of an award which ordered 
that the department of education should reinstate Mr Tshazi in its employ on the 
same terms and conditions that prevailed prior to his dismissal within 14 days of  his 
being aware of the award.  The department was also ordered to pay back Mr Tshazi 
an amount equivalent to twelve months remuneration within thirty days. 
 
In his arguments when dealing with this case the judge considered the following 
facts: 
 
In Randburg Town Council v National Union of Public Service Workers & Others, it 
was held that the council was not entitled to rely on the fact of the conviction in the 
magistrate’s court.  The facts in the case of Tshazi were that he was given an 
opportunity to present the evidence of witnesses to the inquiry and the arbitration 
hearing before the ELRC. 
 
In the context of the right of a child to be protected from maltreatment, neglect, abuse 
or degradation, an arbitration involving an educator who has been found guilty under 
section 17 must be approached with due regard to the learner as a victim. 
 
The judge was in agreement that in view of the finding that the arbitrator failed to 
apply his mind and to properly consider the evidence before him which in turn 
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resulted in a gross irregularity in that a fair trial of the issues did not occur, the award 
stands to be reviewed and set aside.  He concluded that: 
 
The award was reviewed, set aside and substituted with the following: 
 
“The dismissal of Tshazi, the third respondent is fair.” 
 
In the case of Egerton v Mangosuthu Technikon,54 the applicant who was employed 
as a secretary to the council of Mangosuthu Technikon referred an unfair labour 
practice dispute to CCMA claiming that she was unfairly demoted in 2001.  The 
demotion followed his being found guilty of disclosing some council information 
without permission.  After considering the evidence and arguments the commissioner 
found that he had been correctly found guilty but the principal had not acted within 
the parameters of the statute. The sanction of demotion was found to be invalid. 
 
The CCMA arbitration on Egerton v Mangosuthu Technikon clearly pointed out that 
demotion is not permitted as an alternative to dismissal unless the employee 
consents.  Furthermore the employer in this case transferred and demoted the 
employee as disciplinary sanction, which was unfair, seeing that an employee is 
permitted by statute to impose only one penalty.  The judge argued that there was 
nothing stopping consultation of the employee by the employer when there is an 
intention to demote employee. 
 
While section 17 of EEA is dealing with serious misconduct, section 18 deals with 
cases of a lesser level as they focus on merely misconduct.  When handling acts of 
misconduct under section 18 of EEA, the sanctions change to less harsh than 
dismissal. Acts of misconduct under section 18 are categorised as less serious.  The 
EEA55  when dealing with misconduct reflects that section 18 comprises a list of 38 
forms of less serious misconduct. There are various options of sanctions for section 
18 acts of misconduct. 
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In the matter between Despatch High School v the Head of the Education 
Department in Eastern Cape and Others,56 the applicant sought relief, amongst other 
issues that: 
 
1. the decision taken by first respondent to institute disciplinary proceedings 
against the third respondent in terms of the provisions of section 18 of EEA, by 
charging him with misconduct be reviewed and set aside. 
 
The case emanated from an incident where the third respondent reported that a 
cellular telephone which belonged to the employer and attached to him had been 
stolen.  It later emerged that calls were made from the same telephone after it was 
reported as stolen and they were made in the third respondent’s office. 
 
The court argued that the crux of the case was that the first respondent’s decision to 
charge the third respondent with misconduct in terms of section 18(1)(c) and (d) of 
EEA was erroneous.  It argued that the case was of the serious misconduct status. 
The application failed. 
 
The above mentioned case is an indication that misconduct should not be 
categorised. Some of the offences that fall under section 17 are similar to the ones in 
section 18 of EEA hence the confusion as reflected in the Despatch High case. 
 
The case of Radebe and Dlamini v Premier of Free State and Other,57 dealt with 
disclosure of confidential information.  The second applicant faced the following 
charge: 
 
1. That he contravened section 18(1)(dd) of EEA by committing a common law or 
statutory offence namely crimen injuria by publishing and/or communicating 
defamatory statements in respect of the MEC for Education, the CFO and the 
district Director.  The claims were dismissed by the court.  
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Less serious misconduct is the persistent rule breaking which can be dealt with quite 
straightforwardly both informally and if that does not work, through the formal 
procedure. 
 
2.4  DEEMED DISMISSALS 
 
A number of pieces of legislation regulating the employment in the public sector 
contains provisions in terms of which an employee is deemed to have been 
dismissed if they are absent from work without leave for longer than a specified 
period.  In terms of section 17(5) of the Public Service Act ,as amended “an officer, 
other than a member of the services or an educator or member of the National 
Intelligence Services, who absents himself from his official duties without permission 
of his head of department, office or institution for a specified period shall be deemed 
to have been discharged from the Public Service on account of misconduct with 
effect from the date immediately succeeding his last day of attendance at his place of 
duty”. 
 
The EEA58 provides that “an educator appointed in a permanent capacity who is 
absent from work for a period exceeding 14 consecutive days without permission of 
the employer, shall, unless the employer directs otherwise, be deemed to have been 
discharged from service on account of misconduct, with effect from the day following 
immediately after the last day on which the educator was present at work”. 
 
When educators do not report for work, there is a clear procedure to be followed.  If 
an employee is absent for a period of three consecutive days without advising the 
employer of his whereabouts, his supervisor must on the fourth day of such absence, 
make every endeavour to trace the employee and such must be recorded.  At the 
end of the fifth day the supervisor should send a registered to the employee’s last 
known address informing him to return to work immediately, and also advise him that 
failure to do so will lead to relevant legislative provisions being invoked. 
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The discharge of an educator under section 14(1) does not constitute dismissal as 
defined in the LRA.  Section 14 of EEA regulates cases of deemed dismissals. 
According to EEA the following explains the meaning of certain educators deemed to 
be discharged: 
 
“(1) An educator appointed in a permanent capacity who- 
 
(a) is absent from work for a period exceeding 14 consecutive days without 
permission of the employer; 
(b) while the educator is absent from work without permission of the employer, 
assumes employment in another position; 
(c) while suspended from duty, resigns without permission of the employer, 
assumes employment in another position; or 
(d) while disciplinary steps taken against the educator have not yet been 
disposed of, resigns or without permission of the employer assumes 
employment in another position. 
 shall, unless the employer directs otherwise, be deemed to have been 
discharged from service on account of misconduct in the circumstances where – 
 paragraph (a) or (b) is applicable, with effect from the day following 
immediately after the last day on which the educator was present at work; 
or 
 paragraph (c) or (d) is applicable, with effect from the day on which the 
educator resigns or assumes employment in another position, as the case  
may be. 
(2) If an educator who is deemed to have been discharged under paragraph 9a) or 
(b) of subsection (1) at any time reports for duty, the employer may, on good 
cause shown and notwithstanding anything to the contrary contained in this Act, 
approve the reinstatement of the educator in the educator’s former post or in any 
other post on such conditions relating to the period of the educator’s absence 
from duty or otherwise as the employer may determine.” 
 
In the case of MJ Mogola and SD Mogola v Head of Department, The Department of 
Education NO,59 an application was filed in terms of which the applicants were 
seeking to review and have set aside the decision of the respondent in terms of 
which their employment was terminated.  The respondent, in terminating the services 
invoked the provisions of section 14(1) of the EEA.  The applicants were employed 
by the Department of Education in Limpopo as educators.  At the time of dismissal 
MJ Mogola was acting as a manager of the school.  He was advised by a circuit 
manager that a community task team visited him intent on evicting Mogola as the 
acting manager as they had their own preferred candidate for the position.  The task 
team implemented its threat as he found a gate locked when he reported for work.  
His wife was also evicted from the school by the group. 
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The court ordered that: 
 
1. The decision of the respondent made in terms of section 14(2) of EEA is 
reviewed and set aside. 
 
2. The applicants are reinstated with immediate effect in their employment on the 
same terms and conditions as those which governed their employment 
immediately prior to their deemed discharge in terms of section 14 (1) of EEA, 
save for the exclusion of the acting school manager position which the first 
applicant occupied prior to the discharge. 
 
3. The respondent is to pay the costs of the proceedings. 
  
Grosset & Venter identified frequent and persistent short - term absence as a 
challenge in the employment relationship and outlined the following process as some 
form of remedy: 
 
(a) Absence should be investigated promptly and the employee asked to give an 
explanation. 
 
(b) If an employee fails to submit medical evidence to support the absence, rhe 
employee should be asked to consult a doctor to establish whether the 
underlying reason for absence is justifiable. 
 
(c) If after investigation there is no valid reason for the absence, the matter should 
be handled through disciplinary procedures. 
 
(d) In all cases an employee should be made aware of what improvement in 
attendance was expected and also advised of the consequences if no 
improvement happens. 
 
(e) In case where there is no improvement, the employee’s age, service, previous 
performance, possibility of change, availability of alternative work as well as the 
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effect of past and future absences should be taken into consideration when 
deciding appropriate action to be taken against the employee. 
 
In another matter involving John Roening Mondlane v The MEC: Mpumalanga 
Department of Education,60 the applicant sought an order declaring that the 
suspension of his remuneration in terms of section 14(1)(a) of EEA was unlawful, that 
he be reinstated to a position consummate with his experience, taking into account 
certain medical recommendations and that he be awarded a back-pay proportional 
from the date on which his remuneration and benefits were suspended. 
 
The applicant had not reported for work since 13 October 2006 after having been 
ordered to leave the circuit office by the circuit manager, the respondent has 
continued to engage with the applicant as an employee as recently as May 2010. 
The court ordered that: 
 
1. The respondent is ordered to immediately uplift the suspension of the 
applicant’s remuneration and benefits; 
 
2. the respondent is ordered to pay the applicant the remuneration and the value 
of the benefits the applicant would have received had his remuneration not 
been suspended by the respondent together with interest thereon; 
 
3. the respondent is ordered to appoint the applicant to a position within the 
respondent which is consummate with his experience, taken into account the 
medical certificates and reports already placed before the respondent by the 
applicant; and  
 
4. the respondent is to pay the costs. 
 
An employer has to consider submissions made by an employee in terms of section 
14(2) before employees are discharged for being absent from work for more than 14 
days. 
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In the matter of Phenithi v Minister of Education & Others,61 the services of the 
appellant teacher were terminated when she had been absent from work for about 
two months.  When she referred a dispute to the ELRC for arbitration, the arbitrator 
ruled that he had no jurisdiction because Ms Pheniti had not been dismissed, but had 
been discharged by operation of law in terms of section 14(1) of the EEA.  Ms Pheniti 
then launched an application in the High Court, contending that her discharge had 
been an unfair labour practice and unconstitutional.  Her application was dismissed 
and she lodged an appeal.  On appeal, the court held that the issues were: 
 
(i) Whether Ms Pheniti’s discharge constituted fair administrative action; and 
(iii) Whether section 14(1) of the Act was constitutional. 
 
The SCA confirmed earlier judgement in which it was held that, where employees are 
informed of their discharge in terms of provisions in which an employee is deemed 
dismissed after a period of absence, there is no exercise of discretionary power.  The 
court also benchmarked its argument on the passage from a judgement in another 
case of the Minister van Onderwys & Kultuur v Louw & Andere where the court 
concluded that: 
 
“The deeming provision comes into operation if a person in the position of the 
respondent (i) without the consent of the Head of Education (ii) is absent from service 
for more than 30 consecutive days. Whetehr these requirements have been satisfied is 
objectively determinable. Should a person allege, for example that he had the 
necessary consent and that allegation is disputed, the factual dispute is justifiable by a 
court of law. There is then no question of a review of an administrative decision. 
Indeed, the coming into operation of the deeming provision is not dependent upon any 
decision. There is thus no room for reliance on the audi rule which, in its classic 
formulation is applicable when an administrative – and discretionary- decision may 
detrimentally affect the rights, privileges or liberty of a person.” 
 
The court rejected the argument that the deeming provision is in conflict with the 
Constitution because section 14(2) affords absconded employees a right to a fair 
hearing if they return to work after their automatic discharge.  While the employee is 
deemed to have been automatically discharged, the employer on the other hand 
must allow the employee to make representation even if it is after the event, as to 
why the employer should not exercise the discretion to reinstate them. 
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Grogan62 argues that “in light of the finding in Pheniti, that a deemed discharge does 
not constitute administrative action because it does not require a decision, it may be 
arguable that such a discharge cannot for the same reason constitute a dismissal 
either. But it seems equally arguable that for purposes of the LRA, such a termination 
can be regarded as arising from acceptance by the employer of the employee’s 
repudiation, which has been held to constitute a dismissal in normal cases of 
abscondment if the employer subsequently refuses to accept the employee’s tender 
of service”. 
 
In South African Broadcasting Corporation v CCMA & Others,63 the Labour Court 
made a clear distinction by distinguishing between desertion and absence from work 
and held that although desertion constituted a breach of contract of employment, this 
by itself did not necessarily bring the contract of employment to an end.  Only when 
the employer accepted the employee’s repudiation of the contract could it be said the 
there was a dismissal. 
 
There are instances where it is difficult, if not impossible, for the employer to afford 
an employee an opportunity to be granted a fair procedure. In the case of Trident 
Steel (Pty) v Commission for Conciliation, Mediation and Arbitration & Others,64 the 
court went to great length to justify why the employer should not have been 
dismissed for being absent from work without providing such an employee with a fair 
pre- dismissal procedure. The employee in this case was in prison and had been 
absent from work from the 4th of January to the 7th March 2000. The employee had 
taken steps to inform the employer of his whereabouts but the employer nevertheless 
decided to proceed with disciplinary enquiry while the employee was in prison. The 
court held that, as far as this aspect was concerned: 
 
“There were alternatives open to the employer. It could have employed a temporary 
employee …” 
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2.5  HANDLING OF APPEALS 
 
Where a decision has been made under any relevant Act to discipline an employee, 
that employee may appeal the decision.  An appeal may be made and argued on the 
grounds that the disciplinary findings were unfair or unreasonable.  The decision of 
the presiding officer of an appeal hearing generally constitutes the final stage of the 
disciplinary process.  Grogan65 identifies the following aspects of an appeal: 
 
 It must be conducted fairly. 
 An appeal is a separate facet of the disciplinary procedure. 
 There is no fixed rule as to the form an appeal should take. 
 
Schedule 2 of EEA66 unlike Grogan argues the following regulations in as far as 
appeals are concerned: 
 
(1) An educator or an employer may appeal against a finding or sanction by making 
an application in accordance with Form E. 
 
(2) The educator or employer must, within five working days of receiving notice of 
the final outcome of a disciplinary hearing, submit the appeal form to the 
Member of the Executive Council or the Minister, as the case may be. 
 
(3) On receipt of the application referred to in subitem (1), the Member of the 
Executive Council or the Minister, as the case may be, must request the 
employer to provide him or her with a copy of the record of the proceedings and 
any other relevant documentation. 
 
(4) If the Member of the Executive Council or the Minister, as the case may be, 
chooses to allow further representations by the educator, or his or her 
representative or an employer, he or she must notify the educator or employer 
respectively of the date, time and place where such representations must be 
made. 
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(5) The Member of the Executive Council or the Minister, as the case may be, must 
consider the appeal, and may –  
 
(a) Uphold the appeal 
(b) In cases of misconduct contemplated in section 18, amend the sanction; 
or 
(c) Dismiss the appeal 
 
(6) The employer must immediately implement the decision of the Member of the 
Executive Council or the Minister, as the case may be. 
 
An appeal may be: 
 
(a) dismissed and the decision of the disciplinary process confirmed. 
 
(b) allowed, set aside the decision appealed against and substitute another 
decision. 
 
(c) allowed, set aside the decision appealed against and return the matter to the 
original decision maker to make a new decision. 
 
It should be noted that in some sexual harassment cases, procedural or substantive 
unfairness may result in an assailant not dismissed. In the case of Mr MS Zwezwe v 
KwaZulu Natal Department of Education,67 it was alleged that Mr Zwezwe conducted 
an act of sexual assault on a learner by the name of Lungiswa Radebe.  He was 
charged under section 17(1)(b) of the EEA.  He was found guilty and the sanction of 
dismissal was recommended and it was effected.  He then appealed the sanction. 
 
In considering the appropriateness of the sanction, the arbitrator looked at an earlier 
dictum of Conradie JA in De Beers Consolidated Mines Ltd v Commission for 
Conciliation, Mediation and Arbitration and Others,68 the court pronounced that- 
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“A dismissal is not an expression of moral outrage; much less is it an act of vengeance. 
It is, or should be a sensible operational response to risk management in the particular 
enterprise. That is why supermarket shelf packers who steal small items are routinely 
dismissed. Their dismissal has little to do with society’s moral opprobrium of a minor 
theft; it has everything to do with the operational requirements of the employer’s 
enterprise.” 
 
The dismissal of Mr Zwezwe was found to have been substantively fair and 
procedurally unfair. The KwaZulu Natal Department of Education was ordered to pay 
in compensation to Mr Zwezwe the amount equal to two months’ remuneration and 
that should be paid in two weeks. 
 
Compensation without reinstatement was also granted in the case of Mr M Bobo v 
Eastern Cape Department of Education.69  Mr Bobo was appealing that his dismissal 
be set aside.  He was found guilty of having a sexual relationship/ rape of a minor 
female learner in the school where he was employed. His appeal was based on his 
understanding that: 
 
(i) He viewed the decision as harsh. 
 
(ii)  His side of the story was not listened to and felt he was not given a fair hearing. 
 
(iii) He wished that the sanction be reversed and be issued a lighter sanction. 
 
In Twala v the Free State Department of Education,70 Mr Twala was challenging the 
substantive and procedural fairness in his dismissal.  He argued that he was denied 
representation and the department failed to adhere to a reasonable time frame in  
subjecting him to disciplinary processes  and that made him feel prejudiced. 
 
In applying his mind on the above matter the arbitrator drew experience from 
Department of Public Works, Roads and Transport v Motshoso and Others where 
there was a delay of almost two years, after the actual transgression, before the 
employee could be charged and brought before a disciplinary enquiry.  The arbitrator 
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also referred to section 28(2) of the Constitution which provides that, “A child’s best 
interests are of paramount importance in every matter concerning the child”.  Based 
on this the dismissal was upheld. 
 
The outcome of his appeal was that: 
 
(a) Mr Bobo was found guilty of having a sexual relationship with a learner in his 
school. 
 
(b) Considering the nature of the misconduct of which the employee is found guilty, 
the employer/employee relationship is irretrievably destroyed. 
 
(c) The sanction of dismissal imposed on the employee is appropriate and Mr Bobo 
remains dismissed from the employment of the employer as from the original 
date of his dismissal namely 11 June 2009. 
 
(d) The dismissal of the employee to the extent set out in arguments raised during 
the case was procedurally unfair and the employee is awarded two months 
compensation. 
 
(e) The employer is to pay the employee the amount in 4, within 30 days of the 
date of this award.  
 
Testing of substantive fairness was established by setting out the parties’ witnesses’ 
testimony in some detail and making a summary of their cases.  The arbitrator found 
that on the basis of case law referred to in the arguments, his conclusion and findings 
were made bearing in mind that there was “no rule of thumb, test or formula to apply 
when it comes to consideration for the credibility of a single witness” subject of 
course to considering the merits and demerits of the witnesses’ testimony. 
 
An indication that an appeal can result in a sanction being set aside was reflected in 
Stander v ELRC and Others,71 Mr Stander was alleged to have slapped a seventeen 
year old grade 11 learner.  He did not deny this allegation instead he submitted 
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reasons leading to his conduct towards the learner.  He was dismissed and the 
appeal was heard two years down the line.  He was dismissed without being given an 
opportunity to state his side of the story. 
 
The grounds raised for review by Mr Stander were: 
 
(a) The commissioner committed misconduct, gross irregularity and exceeded his 
powers by not allowing him to state his side of the story. 
 
(b) The decision was not reasonable 
 
(c) The award was unjustifiable because the uncontested evidence, including that 
of the medical practitioner was disregarded by the commissioner. 
 
The matter was reviewed, set aside and remitted the matter back to the bargaining 
council for determination by a commissioner other than the one that heard the matter. 
 
The above cases are indicative of substantive fairness of a dismissal for misconduct.  
Section 188(1) of the Labour Relations Act72 requires that a dismissal must be for fair 
reasons.  Substantive fairness of a dismissal for misconduct can be fair if the 
following guidelines among others are adhered to. 
 
(a) An employee has contravened a rule 
 
There is an existing rule on how educators should conduct themselves both as 
employees and parents to the learners they are in charge of.  This rule is clearly 
outlined in section 17 of the EEA, which is a guide to their conditions of employment. 
They contravened the rule fully aware of the existence of the rule.  Their conduct in 
as far as the existence of the rule is concerned can be likened to the case of an 
employee in the Standard Bank of South Africa Ltd v Mosime NO and Another,73 
where an employee was dismissed after she was found guilty of contravening a bank 
rule which prohibits the unauthorised enquiry into customers’ accounts.  The court 
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found that the existence of the rule was common cause and there was therefore no 
need for the employer to produce any other proof of existence of the rule. 
 
Educators are also subjected to the South African Council of Educators (SACE), 
Code of Conduct. SACE code of conduct74 in relation to the learner indicates that: 
 
“3. An educator: 
 
3.3.  strives to enable learners to develop a set of values consistent with the 
fundamental rights contained in the Constitution of South Africa; 
3.5  avoids any form of humiliation, and refrains from any form of abuse, 
physical or physcological; 
3.6   refrains from improper physical contact with learners; 
3.8  refrains from any form of sexual harassment (physical or otherwise) of 
learners; 
3.9  refrains from any form of sexual relationship with learners at school.” 
 
All pieces of legislation governing the employment or conduct of educators is totally 
against any unbecoming behaviour. 
 
(b) Validity and reasonableness of the rule 
 
Basson et al75 argue that “an important indicator of the validity or reasonableness of 
a rule is its inclusion in a disciplinary code that is contained in a collective agreement 
between the employer and a trade union”. 
  
Section 17 of EEA as it is crafted presently, can be viewed as judging an educator 
even before a case commences due to the presence of the term “must”.  As if to 
follow this trend, most cases that are under section 17 result in dismissal.  When one 
looks at the appeals as argued in previous paragraphs, it is clear that even at the 
level of appeal, reversal of the dismissal is not done, the closer relief that one can 
secure is compensation for two months but remains dismissed.  Despite the 
argument raised above, it does not mean all cases will meet exactly all the 
requirements to prove fairness. 
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If a properly constituted appeal tribunal overturns the earlier ruling in respect of a 
verdict, or reduces the sanction, higher levels of management are precluded from 
implementing the decision of the disciplinary tribunal, no matter how uncongenial 
they may find the decisions of the appeal tribunal.  This was clearly observed in the 
case of PSA obo Venter v Laka NO & Others as cited in Grogan.76  Mr Venter, an 
internal auditor in the department of Land Affairs, was found guilty on a number of 
charges of misconduct.  The presiding officer ordered him to undergo counselling, 
gave him a final written warning for two of the offences, and suspended him without 
pay for three months for the other.  When the director general of the respondent 
department got this report he was appalled. He wanted to charge Venter again. 
Venter was finally dismissed without having made representation.  A sanction on 
appeal can only be increased by criminal courts of appeal.  
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CHAPTER 3 
THE ROLE OF THE EDUCATION LABOUR RELATIONS COUNCIL IN 
PUBLIC EDUCATION DISCIPLINE 
 
 
3.1  INTRODUCTION 
 
Generally, bargaining councils are established as per the LRA77.  Section 37 of the 
LRA indicates that: 
 
(1) The Public Service Co-ordinating Bargaining Council (PSCBC) may, in terms of 
its constitution and by resolution – 
 
(a) Designate a sector of the public service for the establishment of a 
bargaining council; and 
(b) Vary the designation of, amalgamate or disestablish bargaining councils 
so established. 
 
The Education Labour Relations Council (ELRC) is a bargaining council composed of 
the Department of Basic Education as Employer and the admitted Teacher Unions.  It 
operates in the public education labour relations environment and over years has 
managed to contribute towards labour peace in public education.  The council deals 
with matters of mutual interest by revisiting its mandate and provide strategic 
direction. 
 
3.2  RESPONSIBILITY OF THE ELRC IN PUBLIC EDUCATION DISCIPLINE 
 
The ELRC, in as far as discipline in public education is concerned, has the following 
responsibility: 
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3.2.1 PROVISION OF DISPUTE MANAGEMENT SERVICES 
These services are provided in the following manner: 
 
3.2.1.1  DISPUTE PREVENTION AND FACILITATION 
 
(a)  Dispute Prevention 
 
The objective of the ELRC in dispute prevention is to employ a proactive approach 
and intervene to resolve grievances, before they develop into disputes.  The ELRC 
provides training for practitioners, both panellists and parties.  Dispute Prevention 
Committees have been put into place in all provincial Chambers so as to prevent 
disputes.  The ELRC, in engaging in dispute prevention activities  always ensures 
that it does not align with any of the parties’ positions. It has a responsibility to 
maintain neutrality at all times. 
 
(b)  Facilitation and Intervention 
 
In executing the mandate of facilitation and intervention, the ELRC recognises the 
impact of factors in the communities that affect the labour peace in education which 
requires intervention.  These factors include but not limited to displaced educators, 
violence in schools and temporary educators. 
 
3.2.1.2  DISPUTE RESOLUTION 
 
In providing dispute resolution services, greater focus is on improving the efficiencies 
relating to the resolution of disputes pertaining to appointments and promotions.  The 
most disputes referred to the ELRC arise out of issues such as appointments and 
promotions, unfair dismissals, mutual interest issues interpretation and basic 
conditions of employment. 
 
The ELRC is proactive in that it has put measures in place to deal with disputes. 
These measures are: 
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(i) It established dispute prevention committees in all provincial chambers with the 
intention to analyse statistics on the above mentioned disputes in an attempt to 
address the causes of concerns. 
 
(ii) It identifies gaps in its constitution so as to amend them using experience from 
encountered challenges in the day to day operations. 
 
(a) Ordinary disputes of rights 
 
The ELRC deals among other things with ordinary disputes of rights.  These disputes 
deal with appointments and promotions.  Parties to the ELRC and arbitrators all 
accept that a referral based on the conduct of a school governing body can only be 
made once the employer has  
 
(1)  ratified the conduct of the governing body; and  
 
(2)  made a final decision not to appoint the aggrieved applicant.  
 
The referral is viewed as premature and will be dismissed unless the two 
requirements as mentioned above are met. 
 
(b) Special disputes involving the child as a victim 
 
Section 28(2) of the Constitution of the Republic of South Africa, Act 108 of 1996 
enshrines the principles of the child’s best interests and their paramount character.  
This implies that the rights of the child should be paramount in all matters affecting 
the child. 
 
Unfair dismissals as contained in the LRA78 are dealt with in the ELRC and it is 
required to determine the substantive and procedural fairness of such dismissals. As 
a way of balancing the rights of the child and those of the educator, the ELRC has to 
take into account section 28 of the Constitution.  
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There is no provision made in the Act for tribunals like the ELRC to make an order 
that the particulars of a person of a sexual offence of a child must make an order that 
the particulars of the person be included in the register of sexual offences.  The 
ELRC’s mandate is limited to the interpretation and application of labour law. 
 
(c) Enforcement of awards, rulings and conciliation agreements 
 
The responsibility to enforce awards, rulings, orders and conciliation agreements has 
been assigned to the Labour Court.  The ELRC will invoke the dispute prevention 
mechanisms to encourage parties to comply with awards, rulings, orders and 
settlement agreements.  This assists the ELRC in ensuring that education in the 
public sector is not disrupted. 
 
There are two types of disputes which may arise between the employer and the 
employee, dispute of interest as well as dispute of right.  A dispute about creation of 
new rights is referred to as a dispute of interest while a dispute of right is one where 
employers or employees seek to enforce an already existing right where it is felt that 
the other party to the employment relationship breached that right.  
 
3.2.1.3  DISPUTE MECHANISMS 
 
Dispute resolution at the ELRC can be through conciliation, corn-arb or arbitration, 
depending on the level at which a dispute is resolved.   
 
(a) Conciliation 
 
The first step in most dispute resolution processes is identified by the LRA as 
conciliation.  Conciliation is a process whereby a conciliator which is a neutral third 
party who is not involved in the dispute, tries to assist the parties to reach their own 
settlement of the dispute.  Basson et al79 argue that, “By including conciliation as a 
first step in the dispute resolution process, it was envisaged that many (if not most) 
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disputes could be resolved at that first step, thereby leaving only a relatively small 
number of disputes to be resolved by means of arbitration, adjudication or strikes and 
lock-outs”. 
 
In order for the ELRC to initiate conciliation processes, a party must submit a referral 
form as a request to the General Secretary.  The General Secretary may refuse to 
accept the referral form if it fails to meet some of the requirements as per ELRC 
Constitution. 
 
Once the ELRC has received a referral and it is recorded in the Dispute Register, the 
following should take place: 
 
(i)  A panellist should be appointed who should try and resolve the dispute through 
conciliation within 30 days. 
 
(ii)  Set a date for the hearing, time and venue for the conciliation meeting. 
 
(iii)  Notify the parties to the dispute of these details. 
 
(iv)  The ELRC may intervene by contacting both parties before conciliation with the 
aim of trying to resolve the dispute even before conciliation but if this fails then 
the process continues. 
 
(v) The outcome of the conciliation should be communicated to the General 
Secretary within four days of finalisation of the conciliation process. 
 
(b) Arbitration 
 
The Constitution of the ELRC80, outlines the following provisions which are applicable 
to disciplinary hearings in the form of an arbitration: 
 
“41.1 The employer with the written consent of the employee, or the employee with the   
written consent of the employer may require the General Secretary to conduct an 
                                                          
80  S 41. 
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enquiry in the form of an arbitration, into allegations about the conduct or 
capacity of that employee. 
 
41.2 When the General Secretary receives a referral in terms of section 41.1 of the 
ELRC Constitution, the General Secretary must convene an arbitration, which will 
take the place within the internal disciplinary enquiry. 
 
41.3  The request must be in the prescribed form ELRC Form E12. 
 
41.4 The General Secretary of the Council must appoint, on receipt of the application 
on the prescribed form, a panellist and set the date of hearing, within 60 days; 
provided that the employer provides proof: 
 
41.4.1 of advising the employee, in writing, of the allegation and, where clause 
41.1 applies, the possibility of the mandatory sanction of dismissal; 
 
41.4.2  of serving on the employee the referral to the General secretary of the 
Council to pre-dismissal arbitration. 
 
41.5 The provisions of clause 25.4 shall apply to such arbitration, with the exception 
that the employee may also be represented in the arbitration proceedings by a 
co-employee. 
 
41.6 The panellist arbitrating in terms of this clause 41 must, in light of the evidence 
presented and by reference to the criteria of fairness in the Act, direct what 
action, if any, should be taken against an employee. The provisions of clause 29 
shall not apply to such proceedings and the issue of jurisdiction may be 
considered at any time. 
 
41.7 The provisions on pre-arbitration meetings in clause 19 shall apply with the 
changes required by the context.” 
 
The ELRC tries at all times to maintain labour peace as this strengthens its 
operations. 
 
3.2.1.4 TRAINING AS A DISPUTE PREVENTION MECHANISM 
 
One way of reducing the number of disputes is to capacitate those assigned a 
responsibility to handle disputes in the department as well as in unions.  This group 
in turn is expected to cascade the training program so as to broaden the pool for 
advocacy purposes.  The ELRC has provided training for Dispute Resolution 
Practitioners and Panellists in provinces.  
 
The ELRC also upgraded the standard of the Dispute Resolution practitioners by 
providing them with relevant professional development and training.  The content of 
this training focused on Labour Law at different levels. 
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The ERC provides an environment conducive for performing dispute resolution 
functions in that it has a responsibility to appoint a person to preside over the 
conciliation or arbitration of a dispute referred to the Council.  It is the responsibility of 
the ELRC to ensure free and fair processes are followed throughout the handling of a 
dispute. 
 
According to Van der Walt et al81 “the ELRC provides the dispute resolution 
mechanisms of conciliation, arbitration and corn-arb to the public education sector 
within the unique contextual needs of the sector”.  If a dispute arises between an 
employers’ organisation and a trade union that are parties to the bargaining council, 
the dispute must be resolved in terms of the dispute resolution procedure contained 
in the constitution of the council.  Section 17 disputes are disputes of right as in most 
cases affected employees challenge fairness of the sanction which is dismissal.  
 
The ELRC deals with unfair dismissals as provided for in section 186 of the LRA. 
This implies that the ELRC has no jurisdiction on section 14 of the EEA dismissals. 
Section 186 of the LRA defines dismissal as: 
 
“(1) Dismissal means that – 
 
(a) An employer has terminated a contract of employment with or without 
notice; 
(b) An employee reasonably expected the employer to renew a fixed term 
contract of employment on the same or similar  terms but the employer 
offered to renew it on less favourable terms, or did not renew it; 
(c) An employer refused to allow an employee to resume work after she – 
(i)  took maternity leave in terms of any law, collective agreement or 
contract of employment; or 
(d) An employer who dismissed a number of employees for the same or similar 
reasons has offered to re- employ one or more of them but refused to re-
employ another; or 
(e) An employee terminated a contract of employment with or without notice 
because the employer made continued employment intolerable for the 
employee; 
(f) An employee terminated a contract of employment with or without notice 
because the new employer, after a transfer in terms of section 197 or 
section 197A, provided the employee with conditions or circumstances at 
work that are substantially less favourable to the employee than those 
provided by the old employer. 
                                                          
81  Van der Walt et al Labour Law in Context 272. 
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(2) Unfair labour practices means any unfair act or omission that arises between an 
employer and an employee involving – 
(a) Unfair conduct by the employer relating to the promotion, demotion, 
probation(excluding disputes about dismissal for a reason relating to 
probation) or training of an employee or relating to provision of benefits to 
an employee; 
(b) The unfair suspension of an employee or any other unfair disciplinary 
action short of dismissal in respect of an employee; 
(c) A failure or refusal by an employer to reinstate or re-employ a former 
employee in terms of any agreement; and 
(d) An occupational detriment, other than to dismissal, in contravention of the 
Protected Disclosure Act, 2000 on account of the employee having made a 
protected disclosure defined in that Act.  
 
Section 186 of the LRA deals with dismissals, while section 14 of the EEA deals with 
cases of discharge.  The ELRC has no jurisdiction on section 14 dismissals.  If for 
purposes of this discussion two examples, that of constructive dismissal and deemed 
dismissal can be singled out, the comparison would be as follows: 
 
Constructive Dismissal Deemed Dismissal 
1. Falls under section 186 of LRA 
dismissals 
1. Falls under section 14 of EEA 
misconduct 
2. The employee must demonstrate 
he resigned or terminated 
contract 
2. The employee must have been 
absent from work without 
permission from his superior for 
a specified period. 
 
It is of interest to note that section 14 of EEA dismissals are outside the scope of the 
ELRC, an institution in place to deal among other things dispute resolution in the 
education sector.  In Goliath v Medscheme (Pty) Ltd,82 an employee resigned 
because of an unfounded perception on her part that she was a victim of 
conspiracies and malicious conduct.  The court held that constructive dismissal could 
only be said to have taken place where the employer intended to drive the employee 
to resign.  The court also assessed the effect of a unilateral change to a condition of 
employment, which the employee alleged was racially based.  On the facts of this 
case, the court held that the employee had been adequately consulted about the new 
appointment and changes, and that it was neither unfair nor unreasonable.  The court 
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held that as there was no coercion on the part of the employer to drive the employee 
to leave this was not a constructive dismissal.  The situation could well have been 
different, however, if the unilateral amendment had in fact changed the conditions 
and status of the employee by means of coercion. 
 
In Ndiki v Department of Agriculture,83 the applicant was of the view that although the 
courts have held that the discharge of employees under these provisions cannot be 
viewed since such discharge is by operation of law and does not require a decision 
by any official, this does not mean that such terminations do not constitute dismissals 
under LRA.  Employees who have been deemed dismissed under these provisions 
may still pursue disputes under the LRA.  In this case the arbitrator found that the 
dismissal of Ndiki was procedurally unfair under the LRA because his employer had 
not informed him of his right under section 17(5) to apply for reinstatement.  An 
employer’s failure to exercise the discretion as to whether to hear the discharged 
employee or to properly exercise its discretion regarding whether to reinstate the 
employee may be challenged under LRA dismissal provisions. 
 
All parties to the ELRC have a responsibility to ensure that labour peace is 
maintained. The employer and labour are represented on a 50 : 50 basis, but none of 
the parties is having powers above the other. They need each other to carry the 
mandate of the ELRC forward. 
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CHAPTER 4 
HOW WORKPLACE DISCIPLINE CAN BE IMPROVED IN PUBLIC 
EDUCATION 
 
 
4.1  SOME GAPS IN LEGISLATION 
 
Originally, the employer’s right to discipline was determined by the common law.  
This has since changed as it is now regulated by pieces of legislation like the Labour 
Relations Act 66 of 1995, Code of Good Practice and in the case of Public service 
including Collective Agreements. 
 
While the Constitution of the Republic of South Africa, Act 108 of 1996 is supreme 
law, a collective agreement in turn, supersedes the contract of employment.  An 
expectation is that when any agreement is reached between the employer and union 
or unions, the constitutional imperatives will be prioritised so as to avoid having a 
binding document which has a clause violating the Constitution. 
 
In public service, discipline is regulated through implementation of Resolution 1 of 
2003.  Any agreement signed in the various sectors of the public service aimed at 
regulating discipline takes tune from this resolution. 
 
Educators other than being subjected to the stipulations of this resolution, in turn 
have to adhere to a direct piece of legislation governing their terms and conditions of 
employment .This piece of legislation is:  The Employment of Educators Act , Act 76 
of 1998 (EEA).  
 
There are two sections in the EEA that deal with discipline, sections 17 and 18.  The 
two sections also need to be looked at in conjunction with section 14 of the EEA.  
Section 14 deals with deemed dismissals which can be summarised as cases of 
abscondments or desertions.  Section 17 on the other hand has a defeatist phrase 
“must be dismissed” which by implication starts with a sanction even before going to 
the hearing.  Section 17 summarily dismisses a person once found guilty of serious 
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misconduct.  Section 18 differs slightly to the other two clauses in that it categorises 
the misconduct as less serious and the sanctions are also not very serious. 
 
There are important rights contained in the Constitution.  Section 9 of the Constitution 
states that: 
 
“(1) Everyone is equal before the law and has the right to equal protection and benefit 
of the law. 
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To 
promote the achievement of equality, legislative and other measures designed to 
protect or advance persons or categories of persons, disadvantaged by unfair 
discrimination may be taken. 
(3) The state may not unfairly discriminate directly or indirectly against anyone on 
one or more grounds, including race, gender, sex, pregnancy, marital status, 
ethnic or social origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language and birth. 
(4) No person may unfairly discriminate directly or indirectly against anyone on one 
or more grounds in terms of subsection (3). 
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair 
unless it is established that the discrimination is fair.” 
 
When one considers section 9 of the Constitution, then it means there are some 
aspects that need to be looked at closely in as far as the Employment of Educators 
Act is concerned.  Section 17 makes mockery of all the procedures followed when 
one is charged as the sanction is “must be dismissed”.  It changes the focus and the 
hearing time is spent on trying to change the charge from section 17 to section 18 
most of the time. 
 
4.2 WHAT NEEDS TO BE DONE? 
 
(a) Alignment of Section 17 and Section 18 of the EEA 
In order to deal with discipline in education, the various sections of the Employment 
of Educators Act need to be aligned such that they do not talk past each other.  
Section 17 of EEA seems to be more of conclusive than adhering to the Constitution. 
In the same EEA, there are two clauses dealing with misconduct.  Though one refers 
to serious misconduct and the other one to misconduct, both clauses are centred on 
dealing with misconduct.  In order to address the gap between section 17 and section 
18, processes should be followed by the employer and unions to merge the two so 
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that misconduct is dealt with as a single item without qualifying it as either serious or 
less serious. 
The conclusive phrase “must be dismissed” should be rephrased such that it 
respects the rights of the alleged perpetrator without undermining those of the victim.  
Dismissal can remain as a sanction as it is the case even with section 18 but 
democratic processes should prevail in dealing with the misconduct. 
 
The misconduct processes are aimed at correcting an employee’s behaviour, not to 
impose punishment on the employee.  In order to mould an employee, progressive 
discipline should be applied. The Education Laws Amendment Act 53 of 2000 defines 
progressive discipline as a corrective approach prescribed to employers, according to 
which efforts are made to correct the employee’s behaviour through a system of 
graduated disciplinary measures such as counselling, oral warnings, written warnings 
and ultimately dismissal. It is so unfortunate that the EEA contained a section like 
section 17 which seems to pose a sanction even before one is subjected to 
disciplinary processes. 
 
(b) Conduct Workshops 
 
Advocacy levels should be improved with the aim of minimising the offences of 
section 17 as well as making educators aware of the consequences.  The content of 
section 17 as it stands is more of a punitive nature than corrective.  In cases where 
one fails to prove his innocence he may be a victim of dismissal even if one has not 
committed the misconduct.  The word “must” should be substituted by “may” so that it 
creates space for consideration of other sanctions such that dismissal becomes the 
last resort. 
 
(c) Adherence to rules , regulations and statutes 
Legal documents provide rules and regulations which should be adhered to at all 
times. All those in management level should be well versed with the contents of the 
pieces of legislation as it is their responsibility to ensure proper implementation of 
such. A stable institution is the one in which the strength of management is on 
knowing how to deal with challenges using proper tools. 
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4.3 CONCLUSION 
 
Discipline in any workplace in public education should be such that it promotes 
equality as enshrined in the Constitution.  This does not in any way means 
downplaying of the children’s rights.  Free and fair processes should be put in place 
so as to promote peace in the workplace.  Educators should always bear in mind that 
they are expected to act in loco-parentis towards the learners at all time. 
 
The sanction for any disciplinary action should be guided among other things by 
treating everyone equally and taking the following into consideration: 
 
(a) Section 23 of the Constitution stipulates that every employee has the right to 
fair labour practice and that by implication including fairness in procedures. 
(b) Section 33 of the Constitution emphasises the importance of administrative 
action that is lawful, reasonable and procedurally fair. 
(c) The Labour Relations Act 66 of 1995, schedule 2 and schedule 8 indicate that 
a dismissal is unfair if the employer fails to prove that the reason for dismissal 
is a fair reason. 
(d) The Employment of Educators’ Act 76 of 1998, schedule 2 determines that 
discipline must be applied in a prompt, fair. Consistent and just manner. 
All the above point to the fact that there is no justifiable reason for the existence of 
section 17 of the EEA as it acts against all the pieces of legislation quoted above. 
 
The employer may dismiss an employee for a fair reason after following a fair 
procedure. Failure to do so may render the dismissal procedurally or substantively 
unfair, resulting in compensation or reinstatement of the employee. There should be 
efforts by the employer to correct the employee’s behaviour by means of disciplinary 
actions before considering the final sanction which is dismissal, and this is an 
opportunity which is not afforded by section 17 of EEA. 
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